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In the 1970s, a number of economists, political scientists, lawyers, and a smattering of 

scholars from other disciplines systematically started focusing on the interface between formal 

and informal rules and economic performance. Dubbed the “New Institutional Economics”, this 

school of thought focuses on the role that social and legal norms and rules play in guiding human 

behavior. The list of luminaries in new institutional economics includes Nobel laureates such as 

Ronald Coase, Douglass North, Oliver Williamson, and Elinor Ostrom, and others well-

deserving of that prize such as Yoram Barzel and Harold Demsetz.  

The new institutional economics is built on three schools of economic thought: 

• Property Rights Economics—Following the work of Nobel laureates Ronald 

Coase, Douglass North, and Elinor Ostrom, property rights economics focuses on the 

evolutionary nature of property rights, on incentives of owners to steward resources, and 

on the costs of defining, enforcing, and trading property rights, all of which have been a 

theme in the work of Yoram Barzel.   1

• Political Economy—Building on the ideas of other Nobel laureates Gary Becker 

and James Buchanan and his co-author Gordon Tullock (known in the earlier years as 

public choice), political economy challenges the idea that government policies are 

 The author wishes to thank Donna Feir and Wendy Purnell and participants in a conference at the Smith Institute ∗

for Political Economy and Philosophy at Chapman University for their comments on on an earlier draft.

 For an example Barzel’s contributions to the literature on property rights, see Barzel (2015).1
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omniscient and efficient and asks what incentives face government officials and what 

governance structures could make collective action more effective. 

• Entrepreneurial Economics—Led especially by Israel Kirzner, the Austrian school 

of thought highlights the importance of entrepreneurship in dealing with the ever-

changing culture, resource endowments, technology, and information flows. 

This essay seeks to articulate another revolutionary application of new institutional 

economics by applying the ideas of the three schools to indigenous economies, in particular 

American Indians. The need for applying this framework to indigenous economies is evident 

across the globe.  Especially in regions colonized by the British in the 19th century, indigenous 2

economies have not performed well under policies imposed by central governments.  

Data from American Indian reservations document the failure of top-down approaches. On the 

one hand, as Akee and Taylor (2014, 1) note, “Significant gains were made in real per capita 

income on American Indian reservations from 1990 to 2000. In the ten years following, however, 

income gains were much smaller.” During that period, per capita incomes on reservations 

without gaming grew 30 percent and those with gaming grew 36 percent, while the U.S. as a 

whole grew 11 percent (Cornell and Kalt 2010, 9). On the other hand, average household income 

on Indian reservations was 68 percent below the U.S. average of $53,657 in 2015. Twenty 

percent of the households made less than $5,000 annually compared to 6 percent for the overall 

U.S. population, and 25 percent of the population was below the poverty level compared to 15 

percent for the nation as a whole. The suicide rate among Native American males aged 15 to 34 

is 1.5 times greater than for the general population, the rate at which Native American females 

 For a discussion of the value of comparative institutional history, see Boettke, et al. (2013).2
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are raped is 2.5 times the national average, and the rate of child abuse on reservations is twice the 

national average.  

The experience of indigenous people who were colonized by Europeans raises several 

questions: was economic development impossible for native populations because they did not 

understand the importance of the rule of law, property rights, and trade; why has the income gap 

persisted and even grown for colonized indigenous people; and what institutional changes would 

promote independence and innovation in indigenous economies?  

Institutions, Institutional Evolution, and Institutional Stagnation 

The research connecting modern poverty to historical episodes of colonization 

emphasizes two types of institutional curses (see Acemoglu, et al. 2001) related to the abundance 

of resources in the colonized region. In some cases resources created an institutional curse 

because native populations could not defend their property rights to resources leaving those 

resources to be taken by colonizers. In other cases, resources were a curse because they attracted 

colonizers who installed institutions that limited the ability of indigenous populations to retain or 

adapt institutions that would allow them to benefit themselves from resources.  

Both institutional curses occurred for American Indians, but the latter has had the most 

lasting effects on economic growth. Since the famous case of Worcester v. Georgia in 1832 when 

Justice John Marshall declared Indians to be “domestic dependent nations,” the federal 

government has installed institutions that have thwarted economic development in Indian 

Country, in the same way that colonial powers have done throughout history. To be sure, the 

Indian Wars, which followed the Civil War when a standing army encouraged raiding to replace 
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negotiated treaties (see Anderson and McChesney 1994), encouraged systematic expropriation of 

tribal resources by white settlers (Cornell and Kalt 1992) and left Indians with trivial amounts of 

land compared to their original territories. This expropriation included valuable minerals as 

documented by Dippel (2014), who shows that tribes were forcibly relocated to reservations 

thought to be devoid of gold and silver and the transfer of millions of acres of productive 

farmland from Indians to non-Indians through the allotment and privatization of reservation 

lands between 1887 and 1934 (Stuart 2005). 

When this narrative is put into a longer historical context, however, it is clear that 

indigenous economies have been stagnated due to institutions that have thwarted productivity on 

reservations. In the words of Acemoglu and Robinson, the institutional curse is “that societies 

have unaccountable political systems, lack the rule of law and have low capacity states all at the 

same time.”  This was not always the case, however. Before colonization, Native Americans did 3

have governance structures and jurisdictions that supported private property rights, to land. 

physical capital, and human capital.  

The lens of institutional economics provides a better understanding how pre-European 

contact—“old”—indigenous economies evolved and functioned, how federally imposed

—“colonial”—indigenous economies usurped indigenous jurisdictions and governance rules, and 

how modern—“renewed”—indigenous economies might help native peoples pull themselves out 

of dependency and poverty. 

Table 1 summarizes the institutional characteristics of old, colonial, and renewed 

indigenous economies. Prior to and shortly after European contact, Native Americans had clear 

 http://whynationsfail.com/blog/2013/6/27/resource-curse-and-institutions-getting-more-specific.html. 3
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property rights, some of which were private and some communal. They took advantage of 

specialization and engaged in trade, and they understood the importance of collective governance 

structures and adapted those structures to their changing environment. Even before they were 

relegated to reservations, they were subject to colonial-type institutions that left them with 

incomplete property rights subject to the trusteeship of the federal government on the grounds 

that they were “incompetent.” Under the umbrella of trusteeship, capital formation has been 

difficult and costs of resource management have been high. Jurisdiction over territory within 

reservation boundaries was attenuated and governance structures were delegated more from 

Washington and not allowed to evolve to incorporate tribal customs and culture (see 

Murtazashvili and Murtazashvili 2016). To renew indigenous economies, tribes and individual 

Indians will have to re-establish clearer property rights to their land and other resources and 

clarify their tribal jurisdictions and governance structures, tasks made all the more difficult by 

special interests tied to colonial institutions and by more than a century of laws stifling evolution.  
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Table 1 
Comparison of Indigenous 

Economies 

Institutional Evolution in Old Indigenous Economies 

 Douglass North referred to institutions as the “rules of the game” that determine who has 

access to the use of and the value derived from productive assets including human capital, 

Old Colonial Renewed

Dynamic Institutions 
Evolution from bottom up

Static Institutions 
Rules from top down

Dynamic Institutions 
Recovered

Trade and Specialization 
Trade networks  

Materials and goods from 
distant places

Trade and Production 
Minimal 

Little trade outside 
reservations

Trade Networks  
Re-established

Property Rights Clear 
Some private & some 

common

Property Rights Incomplete 
Trusteeship and fractionation 

limit productivity

Property Rights Defined 
and Enforced at the Tribal 
Level consistent with State 

and Federal laws

Jurisdictions  
Clear within tribes and sub-

groups 
Sometime less clear 

between tribes

Jurisdiction Ambiguous or 
Lacking 

Weak rule of law 

Jurisdiction Re-Asserted 
and Recognized

Tribal Law 
Consistent with local 
customs and culture

Federal Indian Law 
Federal statutes—e.g. 
Dawes Act and IRA

Rule of Law Incorporating 
Tribal Law 

Governance Structures  
Clear within tribe and 

sub-groups 
Customs and culture 

Governance Structure 
Weak 

Boiler plate constitutions 

Governance Structures 
Consistent with tribal 

heritage, transparent, and 
limited rent seeking

!  6



physical capital, and natural resources.  For North, these rules include “informal constraints 4

(sanctions, taboos, customs, traditions, and codes of conduct), and formal rules (constitutions, 

laws, property rights” (North 1990, 3). If, in North’s words, the “major role of institutions in a 

society is to reduce uncertainty by establishing a stable structure to human interaction” (North 

1990, 6), then American Indian institutions were quite successful. As Richard Posner (1980, 53) 

put it, “It is actually easier to explain why efficiency would have great social survival value in 

the primitive world than to explain this for our world. . . . Archaic societies sufficiently durable 

to have left substantial literary or archaeological remains and primitive societies sufficiently 

durable to have survived into the nineteenth century . . . are likely, therefore to be societies 

whose customs are efficient.”  

 For this reason and by North’s definition of institutions, there can be no question that old 

indigenous economies had both informal and formal (though not necessarily written) rules that 

promoted productivity. At the individual level, Indians used varying degrees of private ownership 

or control of assets for everything from household goods to horses to hunting and trapping 

territories. They marked territories with stones and trees, their horses with paint, and their arrows 

with coloring, all designed to say this is mine and not yours.  

As legal scholar James Huffman (1992, 907) concludes,  

It is not entirely true that Native Americans knew nothing of ownership. The language of 

common law of property, like all of the English language, was unfamiliar to them. But the 

concepts of the tenancy in common was not foreign to bands and tribes who claimed and 

 For a discussion of what institutions are see Hodgson (2015) and Smith (2015).4
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defended entitlement to hunting and fishing grounds. Nor was the concept of fee simple 

title alien to Native American individuals who possessed implements of war and peace, 

and even lands from which other could be excluded.  

Just as old indigenous economies had property rights that governed the ownership of 

human and physical capital, they had governance structures for collective units formed for 

providing protection and production of public goods. Families, clans, and villages were the most 

fundamental collective institution. Most of the order came at local levels of families and clans. 

Speaking of the Basin-Plateau Indian groups, Steward (1938, 246) observes that “political groups 

and chiefs had no interest in disputes, criminal or civil, between individuals. These were settled 

by relatives, usually close kin.” According to Lowie (1920, 415), “most difficulties were settled 

by individuals and their kindred” for offenses such as adultery, homicide, trespass, assault, and 

theft. Hoebel (1954, 294) summarizes the decentralized nature of social sanctions this way: “The 

community group, although it may be ethnologically a segment of the tribe, is autonomous and 

politically independent. There is no tribal state. Leadership resides in family or local group 

headmen who have little coercive authority and are hence lacking in both the means to exploit 

and the means to judge.” According to Hoebell (1954, 184), the Comanche tribe “was no more 

than a congeries of bands held together as a peace group by the bonds of common tongue and 

culture. There appears to have been no machinery for institutionalized political action on a tribal 

scale.” Though the “peace chiefs” had no “law-speaking or law-enforcing authority” (1954, 30), 

they provided a clearing house for information passed from one generation to the next. The chief 

in the Basin-Plateau Indian tribes was one who “was principally to keep informed about the 
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ripening of plant foods in different localities, to impart his information to the villagers, and if all 

the families traveled to the same pine-nut areas, to manage the trip and help arrange where each 

was to harvest. . . . His authority, however, was not absolute. Any family was at liberty to pursue 

an independent course at any time” (Steward 1938, 247). If the chief “lost his 

following” (Hoebel 1954, 132), those who provided better information obtained a new position 

of power and influence. 

During battles or hunts where scale economies called for larger collectives, Indians 

formed societies and other productive units to coordinate activities. More centralized authority 

was applied mainly “(1) to regulate the communal hunt; (2) to regulate tribal ceremonies; (3) to 

settle disputes, punish offenders, and preserve order in camp; and (4) to regulate war parties and 

restrain such at inopportune times” (Provinse 1955, 351). Driving buffalo over a pishkun or 

buffalo jump, for example, required the coordinated effort of many people, what economists call 

scale economies. Therefore, the hunt chief had considerable authority to coordinate the drive and 

received a larger, more desirable share of the meat. Anthropologist John Ewers (1969, 155) 

captures the difference between sanctions in large and small groups: “If the camp was a tribal 

one, the chief . . . proclaimed that the prohibition against individual hunting was in force,” but 

“this regulation was less common in smaller band camps.” 

Among the Yurok Indians of the Pacific Coast, offenses including murder, adultery, theft, 

poaching, curses, and even minor insults could be prosecuted by following specific legal 

procedures. Economist Bruce Benson found that both the offending and defending parties in a 

dispute would hire “crossers,” nonrelatives from another community, who “would act as go-

betweens, ascertaining claims and defenses and gathering evidence. The crossers would render a 
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judgement for damages after hearing all the evidence” (1992, 29). Finding the defendant guilty, 

crossers would require payment for damages. “Every invasion of person or property was valued 

in terms of property, and each required exact compensation” (Benson 1992, 30), with 

enforcement coming from self-help rather than through a central authority. 

 At whatever the level of collective activity, there are two important questions: who is 

included in the collective unit and how are collective decision makers held accountable for 

whether they increase or decrease the productivity of the collective unit. Who is included 

depends on many things including blood relations, language, geographic territory, and objectives 

of the collective unit, to mention a few. Accountability can be conditioned by familial relations 

where individuals share common objectives and where results for the group are more transparent 

or by formal rules that specify decision rules and measure productivity. Centralized, hierarchical 

leadership may work because the process for choosing the leader evolves over a long period and 

selects for leadership traits such as knowledge of the natural environment and preferences of 

group members. Accountability is also related to the cultural constraints placed on group leaders. 

Traditions, rituals, and taboos constrain the power of centralized leadership.  

 Perhaps the most important constraint on a leader’s ability to use coercion is the ease of 

exit from the collective. When hunting required more people to capture scale economies as with 

stampeding buffalo over a cliff, the leader had more power over individuals in the group because 

exiting from the group meant hunting in smaller units thus incurring higher costs per unit of 

production. With the arrival of the horse, however, scale economies in buffalo hunting declined 

making smaller groups more productive and increasing the potential for exit. 
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The property institutions and governance structures that generated efficiency gains in old 

indigenous economies were not stagnant, but rather evolved with changes in resource 

endowments and technology. As anthropologist Peter Frab noted, “Long before Darwin and 

Wallace brought biological evolution to the attention of the world in 1858, observers of the 

American Indian had recognized that evolution occurs in cultures” (1968, 6). Economist Martin 

Baily suggests the institutional evolution was driven by necessity: “In more developed societies, 

departures from optimality mean lower living standards and lower growth rates—luxuries these 

societies can afford. By contrast, in societies near the margin of subsistence, with populations 

under Malthusian control, such departure had harsher effects. … Unsound rights structures 

generally implied lower population size and, perhaps, the disappearance of the society” (1992, 

183). The mere fact that Native Americans survived and thrived for millennia tells us that their 

institutions were continually adapting to capture gains from evolution. 

Though it is impossible to definitively measure the effect of institutions in pre-contact 

societies, the historical record does include height of many Plains Indians, and height is a good 

proxy for health and prosperity. Using data collected by anthropologist Franz Boas, Steckel and 

Prince (2001) study the height of Indian males and find that 

In a sample of 51 Native American groups, involving about 9,000 individuals who lived 

in North, Central, or South America over the past several millennia, two equestrian Plains 

tribes (northern Cheyenne and Crow) were among the three tallest to have lived in the 

hemisphere (Steckel et al., 1998). Average heights in both tribes exceeded that of 

nineteenth century U.S. soldiers. As expected based on diet and likely exposure to 
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disease, the equestrian Crow and Cheyenne were somewhat taller than Plains village 

tribes and considerably taller than tribes who lived near the edge of subsistence—pre-

Columbian tribes of the southwest and the collapsing Mayans. (290) 

“Plains nomads were the tallest in the world during the mid-nineteenth century,” because they 

“were remarkably ingenious, adaptive, and successful in the face of exceptional demographic 

stress” (Steckel and Prince 2001, 287). 

 By way of transition to the discussion of colonial indigenous economies, it is important to 

note that other factors, in particular disease and the near extermination of bison, weighted 

heavily in loss of both institutional and economic prosperity among old indigenous economies. 

Feir, Gillezau, and Jones  document the reverse effect found by Steckel and Prince (2001). Using 5

date on the regional variation in the speed at which the bison were slaughtered and tribal 

variation in bison dependence, they show that “bison-dependent Native American tribes suffered 

a significant change in living standards immediately after the bison’s near-extinction, as 

measured by changes in height. Once the tallest people in the world, the generations of bison-

dependent people born after the slaughter were amongst the shortest.” The effect of the loss of 

bison carries over to the present when “formerly bison-dependent societies have between 

20-40% less income per capita in 2000 than the average Native American nation.” Their result 

raises the question: would the bison-dependent and non-dependent tribes have fared so poorly if 

they hadn’t been saddled with colonial institutions? 

 https://www.uvic.ca/socialsciences/economics/assets/docs/discussion/DDP1701.pdf.5
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Institutional Subordination in Colonial Indigenous Economies 

 Duane Champagne (2006) notes that “colonization has come to mean any kind of 

external control, and it is used as an expression for the subordination of Indian peoples and their 

rights since early contact with Europeans.” But he continues saying that North American 

“Indigenous People retained the right to sell land to the colonial government, and Indians lived 

on the land at the discretion of the king.”  6

Retention of those rights happened for two reasons. First, Native Americans in the East 

had property rights to smaller parcels of land that could be more easily traded in a tradition 

compatible with British institutions. Economist Jennifer Roback (1992, 11) summarizes Indian-

white relations during the late eighteenth and early nineteenth centuries: “Europeans generally 

acknowledged that the Indians retained possessory rights to their lands. More importantly, the 

English recognized the advantage of being on friendly terms with the Indians. Trade with the 

Indians, especially the fur trade, was profitable. War was costly.” 

Second, the willingness of one sovereign to honor the rights of another depends partly on 

the costs of fighting. As long as local militias were the main defense or aggressor against Indians, 

the costs of fighting a zero-sum game were borne directly by the local people, giving them more 

incentive to bargain. Moreover, as Thomas Jefferson asserted, the federal government had a “sole 

and exclusive right to purchasing from them [the Indians] whenever they should be willing to 

sell” (quoted in Washburn 1971, 39). Couple this with the fact that indigenous people were as 

likely, if not more likely, to win any fights, and you would expect trading to trump raiding. 

 https://indiancountrymedianetwork.com/history/events/assimilation-integration-and-colonization/.  6
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Indeed, Jefferson believed that land acquisition by negotiation had been the norm and that land 

takings were not extensive: “that the lands of this country were taken from them [Indians] by 

conquest, is not so general a truth as is supposed. I find in our histories and records, repeated 

proofs of purchase, which cover a considerable part of the lower country; and many more would 

countless be found on further search. The upper country we know has been acquired altogether 

by purchase made in the most unexceptionable form” (Jefferson 1955 (1787)).   7

 Unfortunately for Native Americans on the western frontier, the raid versus trade calculus 

changed as the frontier moved west. As Anderson and McChesney (1994, 59) explain, “Since 

western Indians were more nomadic, it was more difficult for whites to communicate with an 

entire tribe.” This coupled with the facts that a standing army following the Mexican War (1849) 

and the Civil War was in search of battles, shifting the costs of fighting to the federal treasury, 

that nomadic Indians had weak or non-existent property rights to smaller land parcels (though 

there were well-defined tribal territories), and that both Indians and army troops often 

underestimated the fighting ability of the other explains why the probability of treaties to resolve 

conflicting claims or to transfer land rights to the colonizing government was much higher before 

the Civil War than after. Using data on the number treaties signed without fighting and the 

number of battles after the rise of a standing army, Anderson and McChesney (1994) find that the 

number of battles increases as army size increases, and Elliot West (1998) argues that whites 

were more willing to encroach on Indian lands once they believed that the full force of the U.S. 

army would back up their claims.  

  

 Jefferson’s conclusion is supported by data reported in Anderson and McChesney 1994, 58.7
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Incomplete Property Rights 

Once relegated to reservations following the Indian Wars, Native Americans struggled to 

find ways to adapt. Though some tribes shifted to producing for markets—for example the 

Blackfeet shifted from hunting buffalo to raising cattle for sale to the railroad passing through 

their territory (Carlson 1992)—most found themselves at the mercy of the federal government.  

That mercy included the imposition of institutions ill-suited for their lands or their 

cultures. In particular, the Dawes Act of 1877, also known at the Allotment Act, required that 

reservations be surveyed and parceled to individual Indians—mostly in 160 acre parcels, but in 

some cases up to 360 acre parcels—to be held in trust for 25 years or until the Indian was 

deemed “competent” by the federal government. During the allotment era, the Indian land base 

shrank considerably. Within reservations, 29,481,685 acres were retained by tribes as tribal trust 

land, 17,829,414 acres were remained as allotted trust, and 22,277,342 acres were declared fee 

simple, with many owned by non-Indians by 1933 (Flanagan et al. 2010). 

 Given the prominent place that private ownership holds in theories of economic 

development, one might think that economists would cheer the goals of the Allotment Act, but 

doing so would ignore the lessons from pubic choice, which call for closer scrutiny of the 

interest groups backing the legislation. Two are of particular interest. First, settlers moving to the 

Great Plains were always in search of fertile land along waterways. Rather than keeping such 

reservation lands off limits to these settlers, the allotment process quickly deemed the owners of 

prime agricultural land to be “competent” so that they could sell, trade, or give their land to non-

Indian settlers. As a result, between 1887 and 1900, Indian lands—those held in trust by the 
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federal government for individual Indians or for tribes—fell from 119,375,930 acres to 

52,455,827 acres.  

This sharp decline in trust acreage explains the second important interest group, namely 

Washington bureaucrats in the Department of Interior. The Office of Indian Affairs (today known 

as the Bureau of Indian Affairs) were the trustees of Indian land, and as a result of transfers out 

of trusteeship, they recognized that their services might not be needed. In fact, “So successful did 

the process seem that the reformers looked forward to the day when government supervision 

over the Indians would disappear entirely and the Indians would all be absorbed into American 

Society” (Prucha 1984, 671).  

To stem this tide that was making the Bureau of Indian Affairs obsolete, bureaucrats and 

reformers who believed that Indians would ultimately lose their reservations brought pressure to 

pass the Indian Reorganization Act (IRA) of 1934. That act locked into trusteeship all Indian 

lands and resources and ensured power for the BIA. Fred McChesney, who first exposed the 

interests of bureaucrats in both allotment and trusteeship, concluded that “Initial allotment and 

subsequent changes that augmented Indian ownership worked to the benefit of the bureaucrats by 

enlarging their budgets. But as the amount of privatized land increased, these budget gains could 

not continue. Eventually privatization was stopped—which caused budgets to increase 

further” (1992, 35).  

If the Dawes Act benefited non-Indian settlers at the expense of Indians, the IRA 

benefited the BIA at the expense of Indians. In both cases, Indians were the losers due to colonial 

policies (see Royster 1995). Non-Indians ended up owning or leasing substantial amounts of 

!  16



many reservations, and the BIA flourished, by operating first as a real estate agent for Indian 

Lands and then as the trustee overseeing Indian resource management.  

Though most studies of the effect of allotment focus on transfers out of Indian ownership, 

whether tribal or individual, the institutional legacy of the Dawes Act has been the effect of 

trusteeship on the costs of land use. Allotted trust lands cannot be used as collateral on loans, 

cannot be leased or transferred without approval from the BIA, and cannot be willed to a single 

heir (Carlson 1981). The first two restrictions increase the cost to allottees of leasing or changing 

land use and the third has increased the costs over time by increasing the number of owners for 

each parcel as trust lands were passed in equal shares to heirs (Shoemaker 2003 and Russ and 

Stratmann 2016).   8

Economists who have estimated the causes and effects of allotment generally find that 

allotment increased the gap between trust land and fee simple land productivity. Carlson (1981) 

finds a gap in farming activity between Indians and non-Indians, which increased over the 

allotment period, particularly after 1915, arguing that trusteeship undermined pre-existing 

systems of informal property rights. Anderson and Lueck (1992) find evidence that agricultural 

productivity on 39 reservations was highest on fee simple lands during the 1980s. Akee (2009) 

finds that allowing long-term leasing of trust lands to non-Indians increased the value of trust 

lands on the Aqua Caliente reservation, because such leasing provides a way around the 

constraint on alienation. Russ and Stratmann (2015) analyze 12 reservations and find that 

fractionation correlates with lower per capita incomes at the reservation level, and with reduced 

 The allotted trust parcels on Indian reservations today generally have multiple owners, sometimes more than 100 8

(Russ and Stratmann 2015).
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lease income from farming at the parcel level. Russ and Stratmann (2016) also find that efforts to 

reduce fractionation have been unsuccessful.   9

BIA trusteeship goes beyond land management alone to include other natural resources 

such as coal, oil and gas, and timber. Just as it has thwarted more productive use of land, 

trusteeship has limited the ability of tribes to manage and profit from other resources. Though 

federal paternalism has been described as a responsibility “to protect Indians and their resources 

from Indians” (American Indian Policy Review Commission on Reservation and Resource 

Development, quoted in Morishima 1997, 8), there is ample evidence that the BIA has failed to 

be a good guardian, not the least of which was the 2009 settlement of the long running class-

action lawsuit in Cobell vs. Salazar. The plaintiffs claimed the U.S. government mismanaged 

Indian trust assets, including money deposited in trust accounts, and therefore owed the 

beneficiaries billions of dollars. Eventually the government settled for $3.4 billion, likely a small 

fraction of what was actually lost. 

Incomplete and Unclear Jurisdiction 

The land that has been transferred out of trust into private ownership is not under the 

jurisdiction of the tribe, thus complicating a tribe’s jurisdictional authority. In the context of 

federalism and within the constraints of the U.S. Constitution, states are able to determine their 

jurisdictional authority, and ideally, tribes could do the same. For some tribes, the optimal 

arrangement might be local definition and enforcement of criminal, family, and commercial 

 Akee and Jorgensen (2014) find no differences in business investments between trust and non-trust parcels on 9

Agua Caliente reservation in Palm Springs, California where long-term leasing of land is possible and ownership of 
allotted trust parcels are not highly fractionated.
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contracts as well as reservation property rights. For other tribes, the optimal arrangement might 

include non-local enforcement of commercial contracts, for example.  

The history of tribal jurisdiction, however, has been anything but a free choice for tribes. 

This is partly due to the fact that fee-simple land within the boundaries of reservations are not 

subject to tribal jurisdiction. Think of a reservation like a slice of Swiss cheese. The holes 

represent the fee simple land, though many western reservations would have many more holes 

than a typical slice, and the cheese itself as either tribal or individual trust land or simply Indian 

land. With only a few exceptions, the fee-simple land is under the jurisdiction of the state. 

Because it is held in trust by the federal government, Indian land is under the jurisdiction of the 

Bureau of Indian Affairs with tribal governments carrying out federal policies, disbursing federal 

funds, managing some resources subject to trust constraints, and managing some services such as 

tribal policy, health care, and education, again subject to federal oversight. In short, tribal 

governments have little jurisdiction over the territory within reservation boundaries. This is 

especially a problem when disputes arise between tribal and non-tribal members because judicial 

jurisdiction is either unclear, or when it is clearly under tribal jurisdiction, tribal courts often are 

not noted for following a clear rule of law (see Anderson and Parker 2008).  

Tribal jurisdiction over crimes and contracts eroded with the passing of two major acts of 

the U.S. Congress. The first was the Indian Major Crimes Act of 1885, in response to the trial of 

a Lakota Indian who killed another Lakota man on a reservation in South Dakota. In that case, 

the Lakota tribal court, using traditional methods of dispute resolution, required the perpetrator 

to compensate the family of the victim with goods and property, but allowed him to go free. 

Non-Indian observers, arguing that tribal decisions such as this encouraged lawlessness on 
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reservations, successfully lobbied Congress to pass the Indian Major Crimes Act. The act gave 

the federal government jurisdiction to prosecute serious criminal offenses (e.g., murder and rape) 

committed on reservations regardless of the race of the perpetrator or victim (Harring 1994).  

The other major act taking jurisdiction away from tribal courts was P.L. 280, passed in 

1953 during the termination era. Between 1945 and 1961 the federal government’s explicit goal 

was to place reservation Indians under the same laws as other U.S. citizens as rapidly as possible 

(Getches et. al. 1998). It required that jurisdiction over all criminal offenses (major and minor) 

and over civil disputes on some reservations be turned over to the state surrounding those 

reservations. P.L. 280 initially mandated that the transfer apply to most reservations located in 

Alaska, California, Minnesota, Nebraska, Oregon, and Wisconsin. These states are known as the 

“mandatory” P.L. 280 states because Congress, not the state legislatures, initiated and required 

the jurisdictional shift. All states were eventually given the option to assume P.L. 280 jurisdiction 

through legislative action, and some, but not many, exercised the option.  

External, non-tribal jurisdiction could be economically beneficial for Indian reservations 

for two reasons. First, state legal systems bind tribes with a larger and more extensive system of 

contract enforcement, described by Besley and Ghatak (2006) as a key market-supporting public 

good. Second, the average tribal legal system is considered to be much less complete, more 

difficult to access, and less constrained by judicial precedent (Cooter and Fikentscher 2008, 

Haddock and Miller 2006). These conditions, real or perceived, create an uncertain contracting 

environment, particularly for non-Indians contemplating doing business on reservations.  

Using cross-sectional growth regressions, Anderson and Parker (2008) provide a measure 

of the benefits of state rather than tribal jurisdiction over contracts by comparing per capita 
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income growth from 1969 to 1999 for Native Americans on reservations under state versus civil 

tribal jurisdiction. Focusing on 71 reservations for which American Indian populations exceeded 

1,000 in 1999, they find that growth was 35 percentage points higher on the 22 reservations 

under state jurisdiction. This is not to say tribes should not have jurisdiction over judicial 

matters. Indeed, having such jurisdiction can allow them to develop laws and judicial procedures 

more consistent with their customs and cultures, but their laws and judicial procedures at the 

same time must allow them to integrate in to the society and economy outside reservation 

boundaries if they expect to gain from trade.  

Weak Governance Structures 

 Finally, tribal governance structures in colonial indigenous economies have not had an 

opportunity to evolve into effective mechanisms for collective action. Under the IRA “Tribal 

governments generally operated under boilerplate constitutions that had emanated from the 

federal government in the 1930s” (Cornell and Kalt 2010, 11)  

In the 1960s and 1970s, federal laws began promoting “tribal self-determination,” most 

notably with the Indian Self-Determination and Education Assistance Act of 1975. As a result, 

some tribes have managed to create governance structures that move them toward self-

determination, but most still struggle with whether they want to give up the “safety net” that the 

federal government is supposed to provide or whether they want to develop their economies 

under their terms with their resource and people.  

!  21

https://dash.harvard.edu/bitstream/handle/1/4553307/rwp10-043_cornell_kalt.pdf?sequence=1


 Making this separation is complicate by several factors. First, though tribes refer to 

themselves as nations and though the federal government pays lip service to Justice Marshall’s 

1832 declarations that they are “domestic dependent nations,” tribes lack powers that typify 

sovereignty. Second, when trying to establish governance structures that clarify and govern their 

jurisdictional authority, tribes compete with other governments, especially states. This is very 

clear in the context of gaming, often considered to be the goose that can lay golden eggs for 

tribes. Under the Indian Gaming Regulatory Act of 1988, tribes must negotiate compacts with the 

states regarding their ability to establish gaming businesses. As Ronald Johnson (2006) 

documents, when states realize that tribal gaming is very lucrative, they seek ways to compete 

away the profits. For the same reason, if tribes attempt to establish taxing authority in order to 

provide revenue to support tribal governments, states are quick to stand in their way, and without 

taxing authority, there is little chance to support whatever governance structure tribes might 

want.  

 Not surprisingly, “the general trend of outcomes in the U.S. courts has been a reining in, 

rather than an expansion, of tribal sovereignty over the last fifteen to twenty years” (Cornell and 

Kalt 2010, 27). 

Renewing Indigenous Economies 

The foundation for renewing indigenous economies is built on three important blocks: 

well-defined and enforced ownership rights; clear tribal jurisdiction; and clearly enforced stable 

rules of governance. As economists Daron Acemoglu and James Robinson explain in Why 

Nations Fail, “economic institutions that enforce property rights, create a level playing field, and 
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encourage investments in new technologies and skills are more conducive to economic growth 

than extractive economic institutions that are structured to extract resources from the many by 

the few.” Or as Manny Jules, chief commissioner of the Canadian First Nations Tax Commission, 

summarized, the institutional challenge is “about creating the legal, administrative and 

infrastructural framework necessary for markets to work on First Nation lands, creating a 

competitive First Nation investment climate, and using economic growth as the catalyst for 

greater First Nation self-reliance.”  10

Restoring Indian Property Ownership 

 As described above, property rights that were held by individuals and transferable (e.g 

ownership of bows and arrows or horses) were not inimical to old indigenous economies, but 

property rights to land or territories were more likely to be held by families, clans, or tribes and 

less likely to be transferable to people outside the band or tribe.  

Old indigenous property rights contrast with colonial indigenous property rights created 

by the Dawes Act. Those property rights had little in common with old indigenous property 

rights. They were assigned by bureaucrats; they were extablished ownership to parcels smaller 

than optimal for economic uses; they were transferable to non-tribal members; and they were 

attenuated until released from trust and since 1934 have remained under the control of the 

Department of Interior rather than individual Indians or tribes.  

Not surprisingly, policy proposals aimed at clarification of property rights raises concerns 

of returning to allotment era transfers. Clarifying property rights for renewing indigenous 

 https://fntc.ca/welcome-to-fntc/. 10
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economies need not be anything like allotment policies. To renew indigenous economies, 

property rights must evolve from the ground up. They must account for cultural heritage with 

consideration of whether individual or collective groups are appropriate, and they may be 

restriction alienability as a way of preservaing what McChesney (1992, 120) called the “Indian 

way of life.” As he put it, “A priori, the individual Indian owner of land may be in a prisoner’s 

dilemma, the dominant strategy being to sell, even though all would be better off agreeing not to 

sell to preserve an Indian way of life.” If an individual Indian sold his or her land to a non-Indian 

who did not share the same cultural norms, the costs of tribal collective action could rise because 

a less homogeneous populations raises the costs associated with defining and enforcing property 

rights and the costs of facilitating cooperation within the tribe. Jennifer Roback (1992, 23) 

explains that “When the Department of the Interior made a conscious policy to break down 

Indian Tribal and family life, these problem-solving structures were broken down as well. . . . 

The irony is that the culture dissolved in it ability to keep order and produce wealth among its 

members . . . .”  

Resurrecting and clarifying property rights on reservations is best done at the tribal level. 

In Canada, for example, a proposal by First Nations to change the Indian Act takes a step in this 

direction by letting bands decide if they want out of Canadian federal trusteeship so that bands 

can decide what the tradeoffs are between lower cost alienation and preservation of the Indian 

way of life. Under such self-determination, bands could decide if they want to limit alienation to 

non-band members (see Flanagan et al. 2010). 

Tribes might decide to retain resource ownership at the tribal level. By maintaining tribal 

control, tribes may be able to reduce transaction costs associated with resource uses that go 
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beyond typical parcels. For example, the Fort Apache Reservation covers 1.6 million acres with a 

diversity of habitat from oak chaparral at lower elevations to mixed coniferous forests at higher 

elevations. This habitat supports about 12,000 free-ranging elk. By retaining ownership of the 

elk, the tribe can manage the animals and sell hunts that generate license revenues as well as jobs 

for tribal members (see Anderson 1996).  

Clarifying Tribal Jurisdiction 

 Clarifying tribal jurisdiction is a necessary step toward creating governance structures for 

renewing indigenous economies. Jurisdiction not only defines the geographic boundaries that 

determine what land is under the laws of the tribe, but it also defines what economic activities 

are governed by tribal governments. Perhaps more importantly, jurisdiction over taxation is 

crucial for generating revenue to support governmental operations.  

As the relationships between cities, counties, states, and the federal government suggest, 

land and economic activities can be under many difference jurisdictions. Land use planning 

might be at the city level while water quality can be governed by the state or federal 

governments. Businesses are often licensed by local municipalities while product quality 

regulations are likely under the control of federal regulators.  

 In contrast to relatively clear jurisdictions under the umbrella of federalism as it applies 

to municipalities, countries, states, and the federal government, tribes have virtually no 

jurisdiction, let alone clear jurisdiction. Of course the boundaries of reservations are well 

defined, but the land within those boundaries is mainly under county and state jurisdiction if it is 

fee simple land and under federal jurisdiction if it is trust land.  
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Only in a few exceptions do tribes have authority over reservation land. One exception is 

zoning. For example, the Confederated Tribes and Bands of the Yakima Nation won a legal battle 

in 1985 over zoning jurisdiction on their reservation in Washington state. The court granted them 

jurisdiction on the grounds that “zoning authority over lands located within reservation 

boundaries is an incident of inherent tribal sovereignty” (see Wright 1992).  

 Two recent U.S. laws show how clarifying tribal jurisdiction can improve resource 

management. To give tribal governments more control of their assets, Congress passed the Self 

Determination Act of 1976 (Public Law 93-638) and later the Self-Governance Demonstration 

Project Act of 1988 (Public Law 100-472). Under these laws, the Confederated Salish and 

Kootenai Tribes (CSKT) on the Flathead Reservation became one of ten tribes to have more 

management autonomy. In 1995, the confederated tribes’ forestry department compacted with the 

BIA to take control of forest management decisions on the Flathead Reservation. Berry (2009) 

documents the success of the experiment with resource management on the Flathead Reservation 

in Montana by comparing tribal forest management with U.S. Forest Service management on the 

neighboring Lolo National Forest. Not only did she find that the CSKT earned more than $2 for 

every $1 spent compared to the U.S. Forest Service just breaking even, Berry documents that 

timber quality, wildlife habitat, and water quality were all better under tribal management. In her 

words, “Since the CSKT rely on timber revenues to support tribal operations, they have a vested 

interest in continuing vitality of their natural resources. . . . The tribes stand to benefit of 

responsible forest stewardship—or bear the burden of mismanagement” (2009, 18). Berry’s 

results mirror those of Krepps (1992) and Krepps and Caves (1994). According to Krepps (1992, 
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179), “as tribal control increases relative to BIA control, worker productivity rises, costs decline, 

and income improves. Even the price received for reservation logs increases.” 

 Energy resources, especially oil and gas, offer another example of tribes reasserting their 

property rights and sovereignty. On the Fort Berthold Reservation in North Dakota, the Three 

Affiliated Tribes have used special legislation to assert their control of oil and gas leases. The 

motto of Missouri River Resources, a tribally owned oil company, is “Sovereignty by the barrel.”  

As tribal chairman Tex Hall put it, “The potential here is to obtain financial independence for our 

nation, education for our youth, sustenance for our elders, maintenance of our culture and above 

all to set the people of the Mandan, Hidatsa, and Arikara Nation on the road to independence.”  11

 Similarly, the Southern Ute Tribe in Colorado has taken control of its oil and gas 

reserves. After discovering the oil and gas leasing under the trusteeship of the BIA was not 

yielding the highest returns, the tribe declared a moratorium on new leases in 1974 and a year 

later formed the Council of Energy Resource Tribes, or CERT to consolidate their political 

power. As a result, by 2007 the Southern Utes controlled the distribution of roughly 1 percent of 

the nation’s natural gas supply.  12

 About the same time, the tribe received an Indian Water Rights Settlement Agreement 

amounting to $8 million from the federal government. It used that money in 1992 to form its own 

oil and gas production company, known as Red Willow Production Company. The Southern Ute 

have since leveraged and diversified profits from its oil and gas resources in order to improve the 

reservation’s infrastructure and provide health insurance and college tuition for tribal members.  13

 https://www.hcn.org/issues/44.6/on-the-fort-berthold-reservation-the-bakken-boom-brings-conflict. 11

 https://www.nytimes.com/2007/07/24/business/24tribe.html. 12

 https://www.denverpost.com/2010/09/09/practical-sovereignty-southern-ute-inc/. 13
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Based on its success, the Southern Ute Indian Tribe has been one of the tribes on the 

leading edge of advocating for tribal rights to exercise control over their own lands, 

resources and economic destiny. The Ute Indian Tribe northeastern Utah has followed the 

Southern Ute model. It hired John Jurrius, a Texas investment banker credited with making 

the Southern Ute rich, away from the Southern Ute. As Jurrius sees it, “The business model 

for sovereign nations has been the federal government. That's an equation to go broke.” 

Regaining sovereignty and property rights is changing that model. Cameron Cuch, an analyst for 

one of the tribe’s companies says, “In our view, this is the ultimate sovereignty we can have.”  14

Establishing a Stable Rule of Law 

Once governments have clear jurisdiction over property rights and business transactions, 

they face the sovereign’s dilemma. That dilemma is should the government take a larger share of 

wealth now even if it means that wealth production will decline or should it restrain such taking 

in order to encourage wealth production. The challenge for tribes is to create governance 

structures that encourage the former and discourage the latter. Meeting this challenge means 

having governing rules that limit a tribe’s sovereign powers as well as legal processes that 

enforce these limits.  

The problem can be understood in the context of Public Law 280, a federal law passed in 

1953 in an effort to reduce lawlessness on reservations. To do this Congress required that some 

tribes relinquish their judicial authority to the states in which they resided and that others could 

opt into or out of relinquishing that authority. Being under state judicial authority has the benefit 

 https://www.deseretnews.com/article/650192878/Utes-thriving-after-nearly-going-broke.html. 14
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of forcing tribes to relinquish some of their sovereign police power in return for a legal 

environment that might give outsiders more confidence that tribal governments would not act 

opportunistically by taking assets. In other words, tribes might prefer retaining full sovereign 

powers and establishing laws and judicial structures that match tribal law, or they could accept 

state jurisdiction with a stable record enforcing laws and contracts that would facilitate 

contracting with non-Indians. 

A dispute over ownership of the “Skywalk,” a horseshoe shaped, crystal-clear, glass 

walkway jutting 70 feet out from the rim of the Grand Canyon on Hualapai tribal land illustrates 

the sovereign’s dilemma. The tribal government contracted with a private developer to invest $30 

million to build and operate the facility, which has the potential to generate millions of dollars 

for the tribe. In so doing, it waived its sovereign immunity to change the terms of the contract, 

but later exercised its eminent domain power to seize the property and not pay the developer his 

share of revenues. In 2013, a lower court concluded that the tribe had “clearly waived its 

sovereign immunity” and that its legal arguments were “odd,” “nonsensical,” and “wholly 

unconvincing.” Rather than accepting the court decision or pursuing the normal appeals 

processes, the tribal council tried an end run to avoid the $28.6 million judgement against the 

tribe. On March 4, 2013, Hualapai leaders sought Chapter 11 bankruptcy protection “to prevent 

further collection efforts” by the investor. The tribe claimed title to the Skywalk had been 

transferred to the tribal corporation, which was a wholly owned tribal enterprise, and therefore 

protected by sovereign immunity. Even Hualapai tribal court judge, Mark Tratos saw this as “a 

shell game, plain and simple.” Regardless of the validity of the bankruptcy case, the actions of 

the tribe undermine the potential for future contracting to obtain capital. 
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A way for tribes to credibly commit to not engaging in opportunistic behavior is to bind 

themselves by higher level rules. As discussed above, P.L. 280 forced some tribes to accept this 

form of commitment by requiring that disputes involving them be adjudicated in state rather than 

tribal courts. More recently, some tribes have agreed to be bound by the Uniform Commercial 

Code and have even go a step further by using the Model Tribal Secured Transactions Act. 

Rather than relying on liens arising as a matter of law (such as a construction lien or mechanics 

lien) or by court order, secured transactions are based on a set of contract and property-based 

rules governing creditor-debtor transactions such as collateralized loans and purchases on credit. 

Such rules credibly commit tribes and tribal members to honor contracts by specifying remedies 

available to a creditor if the debtor defaults and by protecting the debtor to ensure remedies are 

fair and fairly applied. Thus secured transactions lower the risk associated with capital markets in 

Indian Country.   15

Conclusion 

There are basically two diametrically opposed approaches to renewing indigenous 

economies (Cornell and Kalt 1998), one that has the development agenda set by the federal 

government under the assumption that indigenous culture is inimical to and an obstacle to 

development and the other that allows the tribe to establish its jurisdiction and governance 

structures, using property rights and individual initiative to fuel the economy. Where progress 

has been made in Indian Country, it is clear that the latter approach dominates the former.  

For a more complete presentation of this idea see https://www.bia.gov/sites/bia.gov/files/assets/as-ia/ieed/ieed/pdf/15

idc1-024558.pdf. 
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Reducing the costs of defining and enforcing property, both individual and collective, and 

the costs of private and collective contracting, especially to obtain capital, is not be easy for 

tribes, but it is essential if they are to emerge from their colonial economies. Crow tribal 

member, Bill Yellowtail (2006), succinctly describes what it takes to renew indigenous 

economies: “Indian sovereignty . . . is founded upon the collective energy of strong, self-

sufficient, entrepreneurial, independent, healthful, and therefore powerful, individual 

persons. . . . The proper economic role for tribal government is to facilitate private enterprise . . . 

with an eye toward building the capacity of individuals and families to be truly independent.” 

These individual characteristics must be supported by institutions that emanate from the tribal 

level based on sovereignty and sound governance structures. Only then will tribes be able to 

renew their economies in the tradition of old indigenous economies.  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	Renewing Indigenous Economies
	The foundation for renewing indigenous economies is built on three important blocks: well-defined and enforced ownership rights; clear tribal jurisdiction; and clearly enforced stable rules of governance. As economists Daron Acemoglu and James Robinson explain in Why Nations Fail, “economic institutions that enforce property rights, create a level playing field, and encourage investments in new technologies and skills are more conducive to economic growth than extractive economic institutions that are structured to extract resources from the many by the few.” Or as Manny Jules, chief commissioner of the Canadian First Nations Tax Commission, summarized, the institutional challenge is “about creating the legal, administrative and infrastructural framework necessary for markets to work on First Nation lands, creating a competitive First Nation investment climate, and using economic growth as the catalyst for greater First Nation self-reliance.”
	Restoring Indian Property Ownership
	As described above, property rights that were held by individuals and transferable (e.g ownership of bows and arrows or horses) were not inimical to old indigenous economies, but property rights to land or territories were more likely to be held by families, clans, or tribes and less likely to be transferable to people outside the band or tribe.
	Old indigenous property rights contrast with colonial indigenous property rights created by the Dawes Act. Those property rights had little in common with old indigenous property rights. They were assigned by bureaucrats; they were extablished ownership to parcels smaller than optimal for economic uses; they were transferable to non-tribal members; and they were attenuated until released from trust and since 1934 have remained under the control of the Department of Interior rather than individual Indians or tribes.
	Not surprisingly, policy proposals aimed at clarification of property rights raises concerns of returning to allotment era transfers. Clarifying property rights for renewing indigenous economies need not be anything like allotment policies. To renew indigenous economies, property rights must evolve from the ground up. They must account for cultural heritage with consideration of whether individual or collective groups are appropriate, and they may be restriction alienability as a way of preservaing what McChesney (1992, 120) called the “Indian way of life.” As he put it, “A priori, the individual Indian owner of land may be in a prisoner’s dilemma, the dominant strategy being to sell, even though all would be better off agreeing not to sell to preserve an Indian way of life.” If an individual Indian sold his or her land to a non-Indian who did not share the same cultural norms, the costs of tribal collective action could rise because a less homogeneous populations raises the costs associated with defining and enforcing property rights and the costs of facilitating cooperation within the tribe. Jennifer Roback (1992, 23) explains that “When the Department of the Interior made a conscious policy to break down Indian Tribal and family life, these problem-solving structures were broken down as well. . . . The irony is that the culture dissolved in it ability to keep order and produce wealth among its members . . . .”
	Resurrecting and clarifying property rights on reservations is best done at the tribal level. In Canada, for example, a proposal by First Nations to change the Indian Act takes a step in this direction by letting bands decide if they want out of Canadian federal trusteeship so that bands can decide what the tradeoffs are between lower cost alienation and preservation of the Indian way of life. Under such self-determination, bands could decide if they want to limit alienation to non-band members (see Flanagan et al. 2010).
	Clarifying Tribal Jurisdiction
	Clarifying tribal jurisdiction is a necessary step toward creating governance structures for renewing indigenous economies. Jurisdiction not only defines the geographic boundaries that determine what land is under the laws of the tribe, but it also defines what economic activities are governed by tribal governments. Perhaps more importantly, jurisdiction over taxation is crucial for generating revenue to support governmental operations.
	As the relationships between cities, counties, states, and the federal government suggest, land and economic activities can be under many difference jurisdictions. Land use planning might be at the city level while water quality can be governed by the state or federal governments. Businesses are often licensed by local municipalities while product quality regulations are likely under the control of federal regulators.
	In contrast to relatively clear jurisdictions under the umbrella of federalism as it applies to municipalities, countries, states, and the federal government, tribes have virtually no jurisdiction, let alone clear jurisdiction. Of course the boundaries of reservations are well defined, but the land within those boundaries is mainly under county and state jurisdiction if it is fee simple land and under federal jurisdiction if it is trust land.
	Only in a few exceptions do tribes have authority over reservation land. One exception is zoning. For example, the Confederated Tribes and Bands of the Yakima Nation won a legal battle in 1985 over zoning jurisdiction on their reservation in Washington state. The court granted them jurisdiction on the grounds that “zoning authority over lands located within reservation boundaries is an incident of inherent tribal sovereignty” (see Wright 1992).
	Establishing a Stable Rule of Law
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